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Dearsenatorzatmliz 

You have renewed the request of Chat Brooks, your predecessor as chair of the 
Senate Committee on Health and Human Services, ConcerninS whether the practice of 
re&xology t%dls within the dahition of “massage therapy” in article 4512k, V.T.C.S. 
According to your pde4xswfr request letter: 

The practice of raflcxology involves the application of pressure 
tonemedingswheretheimpulseisconductedthrou~thenerves 
locatediothehandsandfcet. Araflcxmsponsetotbispressureto 
nervesresultsinstimulationtoarespondingbodyorgan. Because 
sofitissueisalsobcatedinthehandsandfeet,pressureis 
-y applied to it in the practiw of refle.xo~oJg simply 
because of its close proxhnity to nuvc endings. 

Article 4512k defines “massage therapy” as follows: 

“Massage therapy” means the manipulation of sofi tissue. The 
term includes, but is not limited to, d&wage (stroking), petrhage 
@wading), tapotement (parcuion), comprcasio~ viion, Wction, 
nelvestro~andswedisllgymMsti~*byllandorwitll 
mechanical or electrical apparatus for the purpose of body massage. 
Massage therapy may include the use of oil, salt glows, heat lamps, 
hot and cold packs, tub, shower, or cabmet bath. Bquivalent terms 
formassllgethaaw~~tbaapartic--8~.massage 
technology, myo-therapy, body massage, body rub, or any derivation 
ofthoscterms. Massagetherapyisahealthcaresarvictwhenthe 
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massagetherapyisfbr&mpeuticpurposes. AsusedintheAcQtbe 
terms “therapy” and “thempeutic” do not include diagnosis, the 
treatment of illness or disease, or any service or procedure for which 
a a license to practice medicine, chiropractic, physical therapy, or 
podhtry is requimi by law. Massage therapy does not constitute the 
practiw of chiropractic. 

V.T.C.S. art. 45124 5 l(1). 

Whether reflexology techniques constitute “massage therapy” as defined in article 
45 12k is a question of t&t and therefore is not an appropriate subject for an opinion from 
this office. See Letta Corn Sarah W* Assistant Attorney General, Opiion Committee 
to Robert MacLun, M.D., Texas Department of Health (Nov. 7, 1991) (copy enclosed). 
The request letter does not state suflicient fkcts for us to determine exactly what 
techniques are used in tbe practice of reflexology. We therefore are unable to snswer this 
question. 

Your predewssofs request letter also informs us tbat the Advisory Council on 
Massage Therapy (“advisory council”) has detemdned that the practice of retlexology 
does constitute “massage therapy” and asks whether the advisory council has “the 
authority to make a binding interpMation ngarding the inclusion of reflexology within the 
massage therapy scope of practice. or is the. advisory council% authority limited as its title 
implies, to advising the [Texas] Board of Health on making such determinations?” The 
only rulemaking authority expressly granted to the advisory cmnd jmtains to the 
prescriiig of “application forms and registration fees.” V.T.C.S. art. 4512k Q 9(a). The 
statute gives general ndemsking authority to the Board of Health by providing that the 
Board of Health “shall adopt rules consistent with this Act.” Id. 0 7(a). We conclude that 
the advisory council does not have rulemsking authority regarding the inclusion of 
retlexology as kassage therapy.” 

The request letter next asks: 

Without fiuther action by the Board of Health, does the decision of 
the advisory council [that retkology is “massage therapy”] allow the 
[Texas] Departme-nt of Health to require reflexologists to comply 
with the massage therapy statute? Does the Department of Health 
have the authority to prosecute retlexologists based solely on the 
recommendation of the advisory council? 

Because the advisory council does not have rulemaking power to establish that reflexology 
is “massage therapy,” its opinion that reflexoiogy is “massage therapy” is advisory only 
and neither allows nor prevents a requimment that mtlexologists comply with the statute. 
The Texas Department of Health is charged with administering ar&icle 4512k and 
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investigating possible violations of the statute. Id. 0 7(b), (c). Those duties are not 
al&ted by the advisory wuncil’s detemination. 

The request letter &lly asks: 

If the practice of refiexology falls within the definition of 
“massage therapy” aud retlexologists are. determined to be governed 
by Article 451215 what must a retlexologist do to obtain a 
@stration cm&ate? 

The letter explains that the Department of Health currently refuses to register persons who 
admit to practicing retlexology without having registered as massage therapists. 

Section 11, subsection (a)(6), of article 4512k provides that the Depsrtment of 
Health may refuse to issue a registration certiticate to M applicant for any violation of 
article 45 12k. Subsection (d) of section 11 provides for five years of ineligibiity for 
mgistration qfkr convtcttw~ for a violation of article 4512k. Section 2, subsection (b)(l), 
requires a person who desires to be registered to present evidence of satisfactory 
completion of massage therapy studies. Fiiy, section 10, subsection (a), requires an 
applicant for registration to pass a state examination to qualii for registration. Therefore, 
a person convicted of practicing “massage therapy” without a registraticn must wait five 
years to be registered and must complete the educational and experiential requirements 
and pass tbe state examination in order to obtain a registration certificate. 

The statute does not set a time period during which the Department of Health may 
ret&e to issue a registration to an applicant who admits a violation of article 4512k but 
has not been convicted of such a violation. The implication is that the legislature intended 
to place within the department’s discmtion the determination of the length of time to 
m&se to register an applicant who admits a violation, subject to a msximum limitation of 
6ve years. The Department of Health, of course, may not exercise such discretion 
arbiiy or unreasonsbly. CJ Southwestern Greyhound Lines v. Rat1roa.i Commh, 208 
S.W.Zd 593. 5% (Tex. Civ. App.-Austin 1947, writ refd n.r.e.) (whether license to 
operate motor carrier service should be denied is matter within discretionary powers of the 
Railroad Commission, subject to court interference only if exercise of discretion is 
arbitrary or unreasonable). Furthermore, section 11. subsection (c), of article 4512k 
provides that the rejected applicant is entitled to a hearing before the department in 
accordance with department rules and the Admmistmtive Procedure and Texas Register 
Act, V.T.C.S. article 6252-13a. 
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SUMMARY 

Whether reflexology techniques wnstitute *massage therapy” as 
defined in article 451215 V.T.C.S., is a question of fact and the&ore 
is not an appropriate subject for an opinion hrn this office. The 
Advisory Council on Massage Therapy (*advisory council”) does not 
have. authody to promulgate a rule establishing that reflexology is 
l mBp sa p c  ther a p y.� A determhation by the advisory council that 
reflexology is “massage therapy” does not a&t the duties of the 
Texas Department of Health to administer article 4512k and 
investigate possible violations of that statute. 

A person convicted of practicing “massage therapy” without a 
@stration must wait five years to be registered and must complete 
the educational and experiential requhnents and pass the state- 
exanbtion in order to obtain a registration cutificate. The 
Depummt of Health has disc&on to refuse. to register, for a period 
of no more than five years, an applicant who admits to, but has not 
been wnvicted of: practicing “massage therapy” without a 
reghation in violation of article 4512k. 

JamesB. Pinson 
As&ant Attorney Ge-neral 
Opiion Committee 


